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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE, 
UDALGURI, BTAD, ASSAM. 

 

 
G.R. CASE NO. 744 of 2016 

(U/S  25(1-B)(a) Arms Act.) 

 
  STATE 

 -Vs- 

     SRI UTTAM RABHA 

   …………… Accused person. 

 
 

Present:  Sri G. Rabha 

Chief Judicial Magistrate, 

Udalguri, BTAD, Assam. 

 

  
 Ld. Advocate appeared for the prosecution : Mr. A. Basumatary. 

 Ld. Advocate appeared for the defence : Mr. J.K. Brahma. 

 
Evidence recorded on  : 31-10-16, 11-11-16, 23-11-16, 06-12-16   
     and 12-01-2017. 

Argument heard on  : 02-02-2017. 

Judgment delivered on  :  07-02-2017. 

  

J U D G M E N T 

 
 

1. Briefly the prosecution case was that the informant S.I. of police Naren Chandra 

Swargiyari submitted the F.I.R. before the Harisinga police station on 14-07-2016 

stating inter-alia that the accused Uttam Rabha @ Saga was apprehended and 

arrested in connection with Harisinga PS case No. 46/16 registered u/S 392 IPC 

and one hand made pistol with two(2) rounds of 7.62 x 39 mm ammunitions 

were recovered and seized on being led and shown by him from Amlaiguri which 

were hided by the accused in a jungle near the Ghagra-Santipur road. So the 

informant prayed for taking necessary action against the accused persons. 
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2. After receiving the aforesaid ezahar the Officer-in-Charge of Harisinga Police 

Station registered a vide Harisinga PS case no. 47/16 registered u/S 25(1-A)(1-B) 

Arms Act. Investigating Officer investigated the case. During the course of 

investigation the Investigating Officer prepared the seizure list. The necessary 

sanction for prosecution of accused was obtained. The arm and ammunitions 

were sent for expert opinion. Thereafter, completing the investigation the 

Investigating Officer submitted the charge sheet against the accused person u/S 

25(1-A)(1-B) Arms Act.  

 

3. Necessary processes were issued for causing appearance of the accused before 

the court. Accordingly the accused was produced from judicial custody. The 

copies of relevant documents were furnished to the accused. Initially the case 

was committed to the Hon‟ble Court of Sessions as the charge-sheet submitted 

by the I/O u/S 25(1-A)(1-B) Arms Act which is a Sessions triable offence. But the 

Hon‟ble Assistant Sessions Judge, Udalguri had returned back the case record to 

this Court by framing the charge u/S 25(1-B)(a) Arms Act. Then the content of 

charge was read over and explained to the accused persons to which the 

accused pleaded not guilty and claimed to be tried. 

 

4. During the trial the prosecution had examined as many as seven(7) Pws 

including the informant and Investigating Officer to bring home the case. The 

the accused person had been examined U/s 313 Cr.P.C. wherein he denied the 

prosecution case totally. No witness has been examined by the defence. Then 

argument had been heard from both sides. And after close of trial the judgment 

is also delivered. 

 

5.  POINT FOR DETERMINATION OF THE CASE : 

I. Whether the accused  on or about 11-07-2016 at Aqmlaiguri(near 

Ghagra-Santipur road) under Harisinga police station was found in 

conscious possession of the firearm and ammunitions and thereby 

committed the offence punishable u/S 25(1B)(a) of Arms Act? 
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6.  DISCUSSION, DECISION AND REASONS FOR THE DECESION: 

The prosecution had examined as many as 7 (seven) witnesses: 

PW 1  SI Naren Chandra Swaregiyari 

PW 2 Sri Ram Charan Gour 

PW 3 Sri Dhiren Mochahari 

PW 4 Sri Kamal Narzary 

PW 5 Sri Satish Baishya 

PW 6 SI Durga Kinkar Sarma  and  

PW 7 ABSI Lankeswar Narzary. 

 

7. PW 1 SI Naren Chandra Swargiyari has stated in his deposition that when the 

accused Uttam Rabha was arrested, during interrogation he had disclosed that 

he had stolen the Swift Desire vehicle and threatened the driver with a pistol. He 

further stated that the accused took him to a place near Amlaiguri Chowk where 

he had hidden the pistol. He had further deposed that he had taken out the 

pistol from the hidden place in presence of villagers, SDPO and the O/C and the 

pistol was seized in presence of witnesses. Then and there the seizure list was 

prepared.  

 

8. Learned Addl PP submitted that  there was a leading to discovery when the 

accused Uttam Rabha was in police custody and he had led SI Naren Ch 

Swargiary to the place where he had hidden the pistol and on his initiation they 

had recovered the pistol (buried) near Amlaguri chowk.   He argued that the 

recovery of pistol was done leading to discovery. In that background, let me go 

through the  content of the seizure list as to whether there is statement leading 

to discovery.  

 
9. Leading to discovery: While considering the scope of Section 27 Evidence 

Act, what needs to be borne in mind is that the first condition, which is 

necessary in order to apply Section 27 of the Act, is that there must be discovery 

of a fact, albeit a relevant fact, in consequence of information received from a 

person, who is accused of an offence. The second condition for application of 

Section 27 is that the discovery must be deposed to. This, in turn, means that 

the factum of discovery of discovery has to come on record by way of evidence 

and not otherwise. The third condition is that at the time of receiving the 
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information, the accused must have been in police custody. The fourth, but, 

perhaps the most important condition is that only „so much of the information‟, 

as relates „distinctly‟ to the „fact thereby discovered‟ , is admissible. The rest of 

the information, which an accused person might have given, must be kept 

excluded. The meaning of the expressions, „so much of the information‟ , and 

„distinctly‟ , have been subject of interpretation of a number of judicial 

pronouncements. The expression, „so much of the information‟ , means only that 

part of the information, supplied by the accused, which is the direct and 

immediate cause of the discovery. 

 

10. Be that as it may, now coming back to the instant case. I read the seizure list. 

Ext. 2 is the the seizure list, wherein it was noted as follows : 

 

 “Ref: Harisinga PS case no. 46/2016 u/S 392 IPC. 

Date and time of seizure: 11-07-2016 

Place of seizure: Amlaiguri. 

 
I the undersigned hereby seized the  below descriptive arm on being 

leading and shown by the accused Uttam Rabha @ Saga, S/o Jiya 

Rabha of Rangapara Railway Colony, Quarter No. 53, PS- Rangapara, 

District- Sonitpur, Assam in connection with the above mentioned case 

in presence of undersigned witness i.e. Kamal Narzary.” 

 

11. Now, let me go through the evidence of Kamal Narzary(PW 4). He had 

stated in his deposition that police came and informed him that a pistol and 

ammunitions had been recovered from the possession of the accused and he 

was asked to sign on the seizure list and accordingly he had signed the seizure 

list.  

 

12. In Rajib Phukan and Anr vs. the State of Assam, 2009(2) GLT 414,  the 

question that had fallen for consideration was as to whether a statement, which 

is popularly known as “disclosure statement”, must be reduced into writing in 

order to make such a statement admissible in evidence under Section 27 of the 
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Evidence Act. It was held that though a written record of the statement made by 

the accused leading to discovery of a fact is not necessary in order to make the 

statement admissible in evidence, there must be evidence on record to show 

that before discovery of fact took place, a statement was made by the accused, 

though such statement may not have been reduced into writing. It is also held 

evidence relating to recovery is acceptable even when non-official witnesses do 

not support the recovery and make departure from the statements claimed to 

have been made by them during investigation. Where the evidence of the 

investigation officer, who recovered the material objects, is convicting, the 

evidence as to recovery need not be rejected on the ground that seizure 

witnesses did not support the prosecution version. The court observed that in 

order to enable the court to safely rely on the evidence of the investigating 

officer, it is necessary that the exact words, attributed to an accused, a 

statement made by him, be brought on record and, for this purpose, it is 

advisable to reduce into writing the disclosure statement before any recovery is 

made.  

 

13. What follows is that  , in order to enable the court to safely rely on the evidence 

of the investigating officer, it is necessary that the exact words, attributed to an 

accused, a statement made by him, be brought on record and, for this purpose, 

it is advisable to reduce into writing the disclosure statement before any 

recovery is made.  In this instant case prosecution has not reduced any such 

statement of the accused in writing in presence of the witnesses by the police. 

The prosecution has failed to establish by sufficient and satisfactory evidence  as 

to what the accused had stated and under what circumstances the weapon was 

recovered. It is obligatory on the part of the I/O to state and record as who had 

given the information and what words were used by him so that a recovery 

pursuant to the information received may be connected with the person giving 

the information so as to provide independence evidence against that person. The 

simple mention in the seizure list the recovery was made on the basis of the 

statement leading to discovery of the accused is not enough. It has to be proved 

beyond all reasonable doubt. Besides that, in this instant case the eye witness 

Kamal Narzary had not support the case of the prosecution and stated that 

police had asked him to sign on the seizure list and he had only complied with 
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the order.  

 
14. SI Durga Kinkar Sarma (PW 6) is the I/O of this case. He had stated that he 

had drawn the sketch map; but did not specify as to from where the pistol was 

recovered. From the evidence of the Investigating Officer (PW-6), it appears that 

PW-6 did not depose that a statement was made by the accused in  the nature 

of a disclosure statement but only stated that the accused had led them to a 

nearly place of occurrence where they found the pistol. Evidence of PW-2, PW-3, 

PW-4 and PW5 shows that they were not present during the time when seizure 

was made, as they arrived after the police had recovered. They were only shown 

the seized article and asked to sign the seizure list. Going by the evidence on 

record, it does not appear to me that in the fact and circumstances of the case, 

Section 27 of the Evidence Act is attracted and I am of the opinion that the 

accused  had accompanied the police when the pistol was recovered. If the 

accused merely accompanies a police officer and helps in the recovery of an 

incriminating piece of evidence or points to the place, where the stolen article is 

found, Section 27 of Evidence Act, will not be attracted if there is no evidence to 

the effect that the accused had made any statement, which had led to the 

discovery of the fact.  

 

15. Thus, in view of above discussion, I am of the opinion that the prosecution had 

failed to prove the charges against the accused. Hence the accused stands 

acquitted and set at liberty.   

 

O R D E R 

 
Accused stands acquitted and set at liberty forthwith. 

Bail is discharged from liabilities. 

The seized articles shall be confiscated on behalf of State in due course of time. 

The judgment is given under the hand and seal of this court on this 7th day of 

February, 2017. 

 
 Dictated and corrected by me: 

 
         (Sri G. Rabha)                    (Sri G. Rabha) 
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Chief Judicial Magistrate.                  Chief Judicial Magistrate   

Udalguri, BTAD, Assam.        Udalguri BTAD, Assam.  

 
 
 
 
 
 

 

 APPENDIX 

 

 

 
A. Prosecution witnesses : PW 1  SI Naren Chandra Swaregiyari 

    PW 2 Sri Ram Charan Gour 

    PW 3 Sri Dhiren Mochahari 

    PW 4 Sri Kamal Narzary 

    PW 5 Sri Satish Baishya 

    PW 6 SI Durga Kinkar Sarma  and  

     PW 7 ABSI Lankeswar Narzary. 

            

B. Defence witness : Nil. 
 
 
C. Documents exhibited:  
      Ext.1 FIR. 
      Ext.2 Seizure list. 
      Ext. 3 Sketch map 
      Ext.4 Prosecution Sanction 
      Ext.5 Armorer report 
      Ext.6 charge-sheet 
       
        
            
     
      

 Chief Judicial Magistrate 
       Udalguri, Assam.  


